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OPI NI ON OF THE COURT

The Departnment of Justice petitioned the Territorial Court for
review of an arbitration award under its Collective Bargaining
Agreenment ["CBA'] with the United Industrial W rkers of North
Arerica ["U W], Seafarers International Union ["SIU'], AFL-CO
["Union"] reinstating an assi stant attorney general. Hol ding that
the "Wit of Review statute," V.I. CooE Aw. tit. 5, 88§ 1421-23
(1995 & Supp. 1997), does not apply to the award of a private
arbitrator under a coll ective bargaining agreenent, the Territori al
Court dismssed the petition for lack of jurisdiction and the
Gover nnment appeal ed. Wiile we agree that the Wit of Review
statute does not allow review of an arbitrator’s award, we hold
that the Federal Arbitration Act, 9 U S.C. 88 1-16 ["FAA"'], applies
inthe Territorial Court. Accordingly, we vacate the di sm ssal and
remand to the Territorial Court for further proceedi ngs consi stent

with this opinion.

FACTUAL AND PROCEDURAL BACKGROUND

Lawr ence Acker ["Acker"] was hired by the Virgin Islands
Department of Justice ["Governnent"] as an Assistant Attorney
Ceneral sonetine between Septenber and Novenber of 1987. The

Governnment all eges that beginning in March or April of 1988, M.
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Acker began taking intermttent and unaut horized | eaves of absence.
Fol |l owi ng one such |eave which started on January 16, 1990 and
ended on February 12, 1990, Acker’s i mredi at e supervi sor, Assistant
Attorney General Darryl D. Donohue [ " Donohue"], infornmed Acker that
he was suspended pending a review of his unauthorized absences by
then Attorney CGeneral Godfrey de Castro ["de Castro"]. On March 7

1990, in a neeting with Donohue and Union Shop Steward M chael
McLaurin, Acker demanded his paychecks that were being w thheld.
In a letter dated March 15, 1990, de Castro term nated Acker’s
enpl oynent as of February 12, 1990, listing sixteen reasons for the
action.

As a result of this termnation, the Union filed a grievance
on Acker’s behal f. On April 4, 1990, Acker and Paul G nenez
["G menez"], the Attorney General’s designee, held a neeting to
di scuss Acker’s grievance, as required by the CBA G nenez
subsequently informed the Union on April 17, 1990 that the Attorney
CGeneral’s decision term nating Acker was final. On April 24, 1990,
the Union filed a demand for arbitration pursuant to Article X
Section 8 of the CBA The parties selected Robert A Ellison
["Arbitrator"] to conduct the arbitration.

The parties submtted the | egal issue of arbitrability to the
Arbitrator at neetings held on July 25 and 30, 1990. The

Government argued that the grievance had been filed out of tine
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because it was not filed within ten working days after it ripened,
whi ch the Governnent argued occurred on February 12, 1990.2 The
Governnment further argued that although Acker had been physically
present at the required April 4th neeting, his conduct at the
meeting anounted to a failure to participate and constituted a
wai ver of his right to arbitration. The Arbitrator found that the
time period for filing Acker's grievance began on March 15, 1990,
the date of the termnation letter, and therefore found the
grievance to have been tinely filed. He also found that Acker’s
conduct at the April 4th neeting did not anmount to a waiver of his
right to arbitration

At the arbitration hearing, the Union argued that the
Governnment violated Article XlI, Section 16, of the CBA because:
(1) there was no just cause for termnation; (2) the rules
established in Article XIl, Section 3 of the CBA were not only
unr easonabl e, but al so were applied in a discrimnatory manner; and
(3) pursuant to local law, Attorney GCeneral de Castro had no
authority to term nate Acker. The Governnent argued that its
actions were legally justified because of Acker’s abuse of |eave
privil eges, irresponsible and unprofessional conduct, and use of

deceitful reasons to procure | eave. The Governnent further averred

2 The Union filed its grievance on March 19, 1990, and filed an anended
grievance on March 21, 1990
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that Acker’s absences exacerbated working conditions at the
Department of Justicein St. Croix. Finally, the Governnent raised
i ssues concerning Acker’'s failure to mtigate damages and front
pay.

On July 1, 1991, the Arbitrator found, as a matter of |aw,
t hat al though the Attorney General may recommend term nation, only
the Governor has the power to terminate an assistant attorney
general .® Additionally, the Arbitrator determ ned that M. Acker
had not abused his |eave privileges, noting that "wth respect to
[ Acker’s] sick leave activity, there was a nedical problem which
required sporadic attention. On one occasion, at |east, |eave was
requested for training, and it appears that training was required
for continuous nenbership in the South Carolina bar."* Wth regard
to mtigation, the Arbitrator found sufficient evidence that Acker
had sought conparabl e enploynent. The Arbitrator also found that
front pay was a non-issue since Acker had not denmanded it.°
Finally, the Arbitrator found no insubordinate acts by M. Acker
whi ch constituted just cause for ternmination.® Based upon these

findi ngs, Acker was awarded reinstatenent with full back pay, |ess

8 In re Lawence Acker, #RA-0017-90, at 7 (July 1, 1991) (Ellison, Arb.)
["Arbitrator’s decision"].

4 Id. at 8.

5 Id. at 9.

6 Id. at 9-10.
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t he $7,000. 00 he earned in 1990 and 1991.

On July 23, 1991, the Governnent filed for a wit of review,
petitioning the Territorial Court to vacate the arbitration award.
Count One of the petition alleged bias on the part of the
Arbitrator because he had rented office space in the past from
counsel for respondents.” Count Two of the petition alleged |Iack
of jurisdiction of the Arbitrator over Acker’s grievance, which the
Government al |l eged was not arbitrable because Acker had refused to
participate in the April 4, 1990 grievance hearing and thus failed
to satisfy a prerequisite to arbitration under the CBA. The Union
and Acker noved for dismssal of the Governnment’s request for a
wit of review on three grounds: (1) the FAA barred any review of
the Arbitrator's decision; (2) the Wit of Review statute was
i napplicable; and (3) the plain wording of section 1421,

reasonably construed, refers to governnental entities only and not

7 The Governnent’s Petition for Wit of Review states:

1.16. At the time Attorneys Howard-Martin and Wnter were
di scussi ng the possible selection of M. Ellison as the Arbitrator,
Attorney Howard-Martin did not know, and Attorney Wnter did not
tell her, that M. Ellison had rented office space from Attorney
Wnter in Attorney Wnter’s professional building for a period of
some eight nonths and that that |andlord-tenant rel ationship had
ended only two or three nonths earlier.

1.21. By letter dated February 22, 1991, Petitioner . . . demanded
that Arbitrator Ellison recuse hinself because of the appearance of
bi as generated by his non-disclosure of his prior close business
relationship with Attorney Wnter.

1.22. Arbitrator Ellison, after a hearing on the matter held on
March 9, 1991, refused to recuse hinself.

Petition for Wit of Review at 3-4.
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to private arbitrators. On January 22, 1992, the Territorial Court
entered an order dism ssing the petition, holding that the Wit of
Revi ew statute does not apply to an arbitrator's decision. (Terr.

. Mem & Order of Jan. 22, 1992, at 2.) This appeal followed.

1. JURI SDI CTI ON AND STANDARD COF REVI EW

This Court is vested wth appellate jurisdiction to review
the judgnents and orders of the Territorial Court in all civil
cases pursuant to 4 V.1.C. 8 33. The issue on appeal, being one of
law, is subject to plenary review. See, e.g., Stallworth Tinber
Co. v. Triad Bldg. Supply, 968 F. Supp. 279, 281 (D.V.l. App. Dv.
1997); Governnment of the Virgin Islands v. Steven, 962 F. Supp.

682, 684 (D.V.I. App. Div. 1997).

[11. | SSUES PRESENTED

The i ssue before us is whether the Territorial Court correctly
decided that it lacked jurisdiction to review the Arbitrator’s
deci sion. The Governnment argues that the trial court erred in not
following at | east three earlier decisions of the Territorial Court
holding that 5 V.1.C. 8 1421 conferred jurisdiction to review a

col l ective bargaining agreenent.® The Union and Acker counter

8 The CGovernnent also argues that the Territorial Court had jurisdiction
under 24 V.1.C § 383, which provides in part that "[s]uits for violation of

(continued. . .)
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that: (1) the Territorial Court is not absolutely bound by the
doctrine of stare decisis to follow prior decisions of that court;
(2) the FAA preenpts trial court review of arbitration awards; and
(3) the language of the Wit of Review statute permts review of
governnental entities and officials, as opposed to private
entities.®

A. Wit of Review Statute Does Not G ve Jurisdiction to the
Territorial Court to Review an Arbitrati on Award

This Court agrees with the Territorial Court that the Wit of
Revi ew statute does not apply to the award of a private arbitrator
under a col |l ective bargai ni ng agreenent. Section 1421 states that

[a]ny party to any proceedi ng before or by any officer,
board, conm ssion, authority, or tribunal may have the
decision or determination thereof reviewed for errors
therein as prescribed in this chapter and rul es of court.
Upon the review, the court may review any internedi ate
order involving the nerits necessarily affecting the
deci sion or determ nation sought to be revi ewed.

(...continued)

contracts between a public enpl oyer and an excl usive representative, or between
| abor organi zations, may be brought in any court of this Territory having
jurisdiction of the parties.” (Brief of Appellant at 9.) W hold that the
| anguage of section 383 only allows suits between a public enpl oyer and uni on for
a violation of atermof a collective bargaini ng agreenent between them but not
to review a decision of a private arbitrator chosen by the parties pursuant to
one of the terns of that agreement. W therefore reject the course of action
suggested by Departnent of Housing and Community Renewal v. United Industri al
Service, 23 V.l. 333 (Terr. C. 1988) (court reviewed an arbitrator’'s award
pursuant to 24 V.1.C. § 383).

® As the CGovernnent points out, the Union previously asserted in UW SIU,
AFL-CIOv. Government, Civ. No. 245/1991 (Terr. C. 1991), that the Territorial
Court has jurisdiction over a petition for wit of review of an arbitrator’s
decision pursuant to 5 V.I.C. § 1422, but now attenpts to argue |ack of
jurisdiction with respect to the same Code section. (Appellee’s Mem Submitted
Pursuant to Court Order of Cct. 3, 1991, at 7.)
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5 V.I.C 8§ 1421 (enphasi s added).
Section 1422 provides:
The wit of review shall be allowed in all cases where
there is no appeal or other plain, speedy, and adequate
remedy, and where the officer, board, conm ssion,
authority, or tribunal in the exercise of his or its
functions appears to have exercised such functions
erroneously, or to have exceeded his or its jurisdiction,
tothe injury of sonme substantial right of the plaintiff.
ld. 8§ 1422 (enphasis added). This statutory schene has been
interpreted as a broadly drafted renedi al device "enabling parties
aggrieved by an admnistrative or mnisterial decision to seek
judicial review of that determ nation.” Equity Inv. Corp. V.
Government of Virgin Islands, 19 V.I. 180, 182 (D.V.l. 1982)
(enmphasi s added) (citing Simon v. Christian, 12 V.I. 307, 309
(D.V.1. 1975)).
The CGovernnent relies heavily on three Territorial Court
deci sions which hold that the Territorial Court has jurisdictionto

review an arbitrator’s decision.?° The Governnent argues that

pursuant to the doctrine of stare decisis the trial court should

10 See CGovernment v. St. Thomas/St. John Educ. Adm'rs Ass'n, 25 V.I. 71
(Terr. C. 1990) (holding that with regard to school work schedules, the
arbitrator’s decision was consistent with local statutory |laws applicable to
col | ecti ve bargai ni ng agreenents bet ween t he Gover nment and publ i ¢ enpl oyees, but
not addressi ng sections 1421-23); CGovernnent v. United I ndus. Wrrkers, G v. No.
52/1990 (Terr. Ct. 1990) (holding that "[s]ection 1422 is broad enough to afford
a renmedy to an individual who is aggrieved by an arbitrator’s award pursuant to
[a collective bargai ning agreenent]"); Fernando Crispin v. CGovernnent, 23 V.I.
15 (Terr. C. 1987) (finding that section 1421 grants the Territorial Court the
authority to review an arbitrator's award).
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have followed the rulings in these three cases. Wether or not the
trial court should have followed these Territorial Court decisions
is irrelevant to our appellate review since the issue has never
been deci ded by this Court.!* After an i ndependent anal ysis of the
rel evant statutory provisions, we hold that the Territorial Court
does not have jurisdiction to review a private arbitrator’s
deci sion under the Wit of Review statute.

Sections 1421 and 1422 |limt the right of judicial reviewto
cases where an "of ficer, board, comm ssion, authority, or tribunal™
has exercised his or its functions erroneously or has exceeded his
or its jurisdiction. The Territorial Court focused primarily on
the plain neaning of the words "officer, board, conm ssion,
authority, or tribunal” in deciding that the Wit of Reviewstatute
does not permt review of a private arbitrator’s award. W find
that each of these five defining words connotes sonme sort of
governnmental , adm nistrative, adjudicatory, officially sanctioned
entity.? This Court therefore agrees with the Territorial Court’s
determ nation that the proceedings and orders of a private
arbitrator do not come within the scope of the Wit of Review

statute. W also find the Wit of Review statute inapplicable on

u Nor has the United States Court of Appeals for the Third Crcuit decided
the issue.

12 This interpretation is supported by the fact that section 1421 i s based on
the 1921 Codes, which used only the words "officer or tribunal.” See Revision
Note and 1921 Codes, tit. IIl, ch. 52, § 2.
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two additional grounds.

Section 1423 gives the reviewing court the "power to affirm
nmodi fy, reverse, or annul the decision or determ nation revi ewed."
These words authorize the general review of decisions of
adm ni strative agencies, and while they have been interpreted as
i ncorporating the substantial evidence rule of admnistrative | aw,
see, e.g., Donastorg v. Governnent Enployees’ Serv. Conmin, 6 V.I.
368, 371, 285 F. Supp. 111, 112 (D.V.1. 1968), the authorized scope
of review is expansive. In contrast, the Third Crcuit Court of
Appeal s has stated that the review of an arbitration award is
narrow y circunscribed.

Because the arbitrator’s construction of the collective

bargai ni ng agreenent is bargained for, a court is not

free to vacate an award because it views the nerits

differently. Nor may a court overrule an arbitration

deci sion because it finds an error of law. The strong

federal policy favoring private resolution of |abor

di sputes conpels this high degree of deference. An

arbitrator’s award nust be enforced so long as it "draws

its essence fromthe collective bargaining agreenent.”
Bouton v. CGovernnent of the Virgin Islands, 28 V.I. 211, 223-24,
987 F.2d 162, 170 (3d Cir. 1993) (citations omtted).®® The narrow

scope of review of an arbitration award is inconpatible with the

broad power "to affirm nodify, reverse, or annul" granted by

13 Accord St. Thomas/ St. John Educ. Admin'rs Ass'n, 25 V.I. at 75-76; Rissing
v. Departnent of Pub. Safety, 20 V.1. 426, 428 (Terr. C. 1984); Virgin Islands
Nur ses Ass' n Bargaining Unit v. Schneider, 18 V.1. 259, 261 (D.V.I. 1981), aff’d,
668 F.2d 221 (3d Cir. 1981).
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section 1423, even when restricted by the substantial evidence
rule, and leads this Court to conclude that the Wit of Review
statute cannot apply to decisions of a private arbitrator.

Qur construction of the Wit of Review statute is also
consistent wwth the terns of the CBA. The parties in this matter
voluntarily and expressly agreed that an arbitrator’s award with
respect to grievances such as Acker’s would be judicially
enforceable. CBA, Art. X, 8 8. Thus the parties contenpl ated that
t he scope of review of such awards woul d be nuch narrower than that
permtted by section 1423. By invoking section 1423, the
Governnment in essence is attenpting to nodify the ternms of the
parties' bargained for agreenent. This it cannot do.

B. Federal Arbitration Act Applies in Territorial Court

We hold that the Territorial Court has jurisdiction over the
Arbitrator's award under both Virgin Islands' |aw and the FAA
First, the substantive law of the Virgin Islands includes the
judicial renmedy of "enforcing an arbitration award" as enbodied in
the Restatenent (Second) of Contracts 8 345(f), adopted by the
Virgin I slands Code.* Second, section 2 of the FAA, providing for

the validity, irrevocability, and enforcement of agreenents to

14 Virgin Islands | aw provi des that the "rul es of the conmon | aw, as expressed
inthe restatements of the law. . . shall be the rules of decisionin the courts
of the Virgin Islands . . . in the absence of local laws to the contrary."” 1
V.1.C. 8§ 4.
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arbitrate, ™ applies in state courts in addition to federal district
courts. Southland Corp. v. Keating, 465 U S. 1, 16 (1984); see,
e.g., Allied-Bruce Term nex Cos. v. Dobson, 513 U S. 265 (1995);
Volt Info. Sciences, Inc. v. Board of Trustees, 489 U S. 468, 477
n.6 (1989)("[We have held that the FAA's 'substantive' provisions
—88 1 and 2 —are applicable in state as well as federal court
."). Third, the Territorial Court of the Virgin Islands is a
‘state' court for purposes of the FAA. Cf. Harris v. Boreham 3
V.I. 565, 572-73, 233 F.2d 110, 113-14 (3d Gr. 1956) (Congress has
intended to give the Territory of the Virgin Islands "full power of
| ocal self-determ nation"” and has created a territorial governnent

"endowed with attributes of sovereignty" and conformng to the

American system wth defined and divided powers — legislative

executive and judicial.""(quoting People of Porto Ricov. Rosaly vy
Castillo, 227 U.S. 270, 277 (1913)). Accordingly, section 2 of the

FAA applies in the Territorial Court.?15

15 Section 2 provides:

A witten provision . . . or a contract . . . to settle by
arbitration a controversy thereafter arising out of such contract or
transaction, or the refusal to performthe whole or any part thereof, or
an agreenment in witing to submt to arbitration an existing controversy
arising out of such a contract, transaction, or refusal, shall be valid,
i rrevocabl e, and enforceabl e, save upon such grounds as exist at lawor in
equity for the revocation of any contract.

9 USC 8§ 2

16 The contention of appellees Acker and Union that because the FAA applies
to this case, Congress has thereby preenpted Territorial Court review of
arbitration awards is thus answered and rejected. Additionally, there is no
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The net result is that agreenents to arbitrate are valid,
irrevocable, and enforceable in the Territorial Court under both
the law of the Virgin Islands and the Federal Arbitration Act.
Unfortunately, however, there is no statutory schene to regul ate
and i npl enent the enforcenent of arbitration agreenents enacted in
the Virgin Islands.! Al though the Suprene Court has held that the
nmore 'substantive' provisions of the FAA, which declare arbitration
agreenents to be valid and enforceable, do apply in state court and
therefore also in the Territorial Court, the Court has never
definitively ruled that the nore ' procedural' provisions of the FAA
concerning the regulation and enforcenent of agreenents to
arbitrate also apply in a state or territorial court.

In the 1984 decision which finally explicitly held that the
substantive federal |aw making agreenments to arbitrate valid and
enforceable also applies in state courts, the Suprene Court
reserved deci si on on whet her certain procedural provisions "of the
Arbitration Act apply to proceedings in state courts."” Southl and,
465 U.S. at 16 n.10. Yet, just a year earlier, in agreeing that a

United States district court had inproperly stayed arbitration

i ssue of statutory preenption here because no provision of the Virgin |Islands
Code restricts or limts the operation or purpose of the FAA

e The Restatenment also fails to provide a regulatory franework. See
RESTATEMENT ( SECOND) OF CONTRACTS 8§ 345(F) cnt.e (1979) ("Because questi ons concerni ng
the enforcenment of arbitration awards depend largely on statute, they are not
considered in detail in this Restatenent.").
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pendi ng decision in state court, the Supreme Court had indicated
that sonme of the procedural provisions do apply in state court
proceedi ngs. Mses H Cone Menmi| Hosp. v. Mercury Constr. Corp.
460 U.S. 1 (1983). The Court recognized that "state courts, as
much as federal courts, are obliged to grant stays of litigation
under 8 3 of the Arbitration Act":

Al t hough 8 3 refers anbi guously to a suit "in any of the
courts of the United States,” the state courts have al nost
unani nously recogni zed that the stay provision of 8 3 applies
tosuitsin state as well as federal courts, requiring themto
i ssue the sanme speedy relief when a dispute is referable to
arbitration. . . . This is necessary to carry out Congress's
intent to mandate enforcenent of all covered arbitration
agreenents; Congress can hardly have neant that an agreenent
to arbitrate can be enforced against a party who attenpts to
litigate an arbitrable dispute in federal court, but not
agai nst one who sues on the sane dispute in state court.

ld. at 27 & n.34 (citations omtted). The Court found |ess clear
whet her a state court is obligated to issue an order to conpel
arbitration under section 4 because, "[s]ection 4, unlike § 3,
speaks only of a petition to '"any United States district court.'
Nonet hel ess, at |east one state court has held that 8§ 4 does
require state courts to issue 8 4 orders to arbitrate where the
section's conditions are net." 1d. at 27 n.35 (citation omtted).
Then again, in a later case, the Suprene Court recited that
"we have never held that 88 3 and 4, which by their terns appear to

apply only to proceedings in federal court . . . are nonethel ess

applicable in state court.” Volt Info. Sciences, Inc. v. Board of
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Trustees, 489 U. S. 468, 477 n.6 (1989).

O particular relevance for our purposes is the remnder in
the Volt dissent of the "settled principles of federal suprenacy
[that] the | aw of any place in the United States includes federal
law." 1d. at 488 (Brennan, J., dissenting).

Since the Virgin Islands has neither enacted |aws nor
devel oped a regul atory schene governing agreenents to arbitrate
i ndependent of the FAA, it is appropriate for the Territorial Court
to look to the substantive and procedural body of federal
arbitration | aw for guidance in enforcing arbitrati on agreenents. 8
This will not only inplenent "the FAA's primary purpose of ensuring
that private agreenents to arbitrate are enforced according to
their terns,"” id. at 477, it will also fulfill the intention of the
parties to have their agreenents judicially validated and enforced.

W therefore hold that the procedural, as well as the
substantive, provisions of the Federal Arbitration Act are
available to parties to seek recourse in the Territorial Court of

the Virgin Islands to validate, enforce, nodify, or vacate

18 For exanple, where the state had not developed rules for the specific
enf orcenent of an agreement to submit a dispute to arbitration, its suprenme court
| ooked to the FAA "to the extent [it is] applicable and consistent wth
ot herw se- provi ded procedures applicable in this state, as providing i nformation
on how the federal courts would apply the Act."” Allied-Bruce Term nex Cos. V.
Dobson, 684 So.2d 102, 106 (Al a. 1995) (dealing specifically with 9 U S.C. 88 3
& 4, after remand fromthe United States Suprene Court, Allied-Bruce Term nex
Cos. v. Dobson, 513 U. S. 265 (1995)). The Al abanma Court al so applied section 16
concerni ng when parties may appeal during the arbitration process.
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agreenents to arbitrate.!® Any other interpretation would allow
local, territorial law, or rather the lack of it, to thwart and
obstruct the inplenentation of federal |aw The failure of the
Virgin Islands governnment to provide a regulatory schenme for
val idating, enforcing, or nodifying agreenents to arbitrate in
Territorial Court cannot underm ne the validity and enforceability
of arbitration agreenents in violation of federal |aw 2

In executing the CBA, the Union, and the CGovernnent agreed
that "[t]he Arbitrator’s award rendered within the limtations of
section 2 of this Agreenent shall be final and binding on the
aggri eved enpl oyee or enpl oyees, the Union, and the Enployer and

shal | be enforceable in any court of conpetent jurisdiction." CBA,

10 Since the rules of procedure in the Territorial Court are based upon and
largely follow the Federal Rules of Civil Procedure, see TERR Cr. R 7, the
parties and the court will not have the probl emof anal ogi zing references in the
FAA to federal procedure which state courts nmay face, see, e.g., Allied-Bruce
684 So.2d at 106 n. 2.

20 Wt hout di scussing whether the FAA applies in the Territorial Court, the
United States Court of Appeals for the Third Crcuit held that "in the Virgin
I sl ands, unl ess an i ndependent basis for federal jurisdiction exists, a suit to
confirmor vacate an arbitrator's award pursuant to the Federal Arbitration Act
must be brought in the Territorial Court, not inthe District Court of the Virgin
Islands.” Virgin Islands Hous. Auth. v. Coastal Gen. Constr. Servs. Corp., 27
F.3d 911, 912 (3d G r. 1994) (Case inproperly renmoved to district court because
no federal jurisdiction). Al though the applicability of the FAA to the
Territorial Court was not entirely wi thout doubt, the court assumed that the
federal act applied in the ower court without noting contrary precedent. See
Sigal v. Three K's, Ltd., 456 F.2d 1242, 1243 (3d Cir. 1972) (FAA did not apply
to the Municipal Court of the Virgin Islands, the forerunner of the Territorial
Court); Remole v. Sullivan, 17 V.I1. 193, 196-97 (Terr. Ct. 1981) (sane); see
general | y Governnent v. Robert deJongh, 28 V.1. 153, 160 (D.V.I. App. Div. 1993).
VWi | e Coastal General could be read as inplying that at |east section 10(a) of
the FAA applies in the Territorial Court, the Court of Appeals did not expressly
resol ve whether all the provisions of the FAA apply in the Territorial Court.
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Art. X, § 8. This brought the parties wthin section 9 of the
Federal Arbitration Act, which provides that

[i]f the parties in their agreenent have agreed that a
judgnment of the court shall be entered upon the award nade
pursuant to the arbitration, and shall specify the court, then
at any time within one year after the award i s made any party
to the arbitration may apply to the court so specified for an
order confirm ng the award, and thereupon the court nust grant
such an order unless the award is vacated, nodified, or
corrected as prescribed in sections 10 and 11 of this title.

9 USC § 9 Therefore, a party who receives a favorable
arbitration award, such as the Union or Acker in this case, my
seek its enforcenent in the Territorial Court under section 9 of
t he FAA

Section 10(a) lists the follow ng factors for the Territorial
Court to consider in determ ning whether the award may be vacated
or otherw se nodifi ed:

(1) Where the award was procured by corruption, fraud,
or undue neans.

(2) Where there was evident partiality or corruptionin
the arbitrators, or either of them

(3) Where the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other m sbehavi or
by which the rights of any party have been prejudiced.

(4) Where the arbitrators exceeded their powers, or so
inperfectly executed them that a nutual, final, and
definite award upon the subject matter subm tted was not
made.

(5) Where an award is vacated and the tine within which
the agreenent required the award to be nmade has not
expired the court may, in its discretion, direct a
rehearing by the arbitrators.
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ld. 8§ 10(a).?*

Section 11 provides three additional grounds for the

Territorial Court "to make an order nodifying or correcting the
award upon the application of any party to the arbitration .
The order may nodify and correct the award, so as to effect the
intent thereof and pronote justice between the parties.” Id. 8 11.
Therefore, a party who has grounds to challenge an arbitration
award, such as the Governnent in this case, may seek an order from
the Territorial Court vacating, nodifying, or correcting the award
pursuant to sections 10(a) and 11 of the FAA

We accordingly vacate the Territorial Court's dism ssal of the
Government's petition for lack of jurisdiction and remand the
matter for the Territorial Court to consider whether the pl eadi ngs
before it, or as and if they m ght be anmended, are sufficient for
the parties to invoke the provisions of the Federal Arbitration Act

i n accordance with this opinion.

2 In addition to sections 9, 10(a), and 11, ot her sections of the FAAclearly
apply in Territorial Court. These include: section 3, providing for a stay of
proceedi ngs where issue therein referable to arbitration; section 4, for order
to conpel arbitration and judicial enforcenent; section 5, appointment of
arbitrators or unpire; section 6, application heard as notion; section 7,
Wi t nesses before arbitrators, their fees, and conpelling attendance; section 12,
notice of motions to vacate or nodify and their service, and procedure for
staying proceedings; section 13, what papers must be filed for an order
confirmng, nodifying, or correcting award; and section 16, appeals fromactions
of Territorial Court. There are sone provisions of the FAA which obvi ously woul d
not apply in the Territorial Court because they deal with strictly federal
proceedings, e.g., 9 US.C § 8 (proceedings begun by libel in admralty and
sei zure of vessel or property); id. § 10(b) (referringto 5 U S.C. 88 372 & 380).

The provisions of the Federal Arbitration Act are attached i n the Appendi x
to this opinion.
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| V. CONCLUSI ON

In conclusion, we agree with the Territorial Court that it
| acked jurisdictiontoreviewthe Arbitrator’s award under the Wit
of Reviewstatute, 5 V.1.C 88 1421-23. W hold, however, that the
Territorial Court has jurisdiction to enforce an arbitration award
and that the Federal Arbitration Act supplies the framework for the
exercise of that jurisdiction. W therefore vacate the Territori al
Court's dismssal of the Governnent's petition for |ack of
jurisdiction and remand the matter for the court to consider, in
accordance with this opinion and wthin the framework of the FAA
whet her the pl eadi ngs before it, or as and if they may be anended,
are sufficient for the Governnent to seek relief, or for the Union
or Acker to invoke Article X Section 8 of the CBA and seek
enforcenment of the Arbitrator's award.

DATED this 1st day of Decenber, 1997.

FOR THE COURT:

/s/
THOVAS K. MOORE
CH EF JUDGE

ATTEST:
ORI NN F. ARNCLD
Clerk of the Court

By: /sl
Deputy derk
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APPENDI X
Federal Arbitration Act, 9 U S.C. 88 1-16
8 1. "Maritine transactions" and "comrerce" defined,

exceptions to operation of title

"Maritime transactions”, as herein defined, neans charter
parties, bills of lading of water <carriers, agreenents
relating to wharfage, supplies furni shed vessels or repairs to
vessels, collisions, or any other matters in forei gn commerce
whi ch, if the subject of controversy, would be enbraced within
admralty jurisdiction; "comerce", as herein defined, neans
commer ce anong the several States or with foreign nations, or
in any Territory of the United States or in the D strict of
Col unbia, or between any such Territory and another, or
bet ween any such Territory and any State or foreign nation, or
between the District of Colunbia and any State or Territory or
foreign nation, but nothing herein contained shall apply to
contracts of enploynent of seanen,
rail road enpl oyees, or any other class of workers engaged in
foreign or interstate commerce.

8§ 2. Validity, irrevocability, and enforcenent of agreenents
to arbitrate

Awitten provisionin any maritime transaction or a contract
evidencing a transaction involving commerce to settle by
arbitration a controversy thereafter arising out of such
contract or transaction, or the refusal to performthe whol e
or any part thereof, or an agreenent in witing to submt to
arbitration an existing controversy arising out of such a
contract, transacti on, or refusal , shal | be wvalid,
irrevocabl e, and enforceabl e, save upon such grounds as exi st
at law or in equity for the revocation of any contract.

8§ 3. Stay of proceedings where issue therein referable to
arbitration

If any suit or proceedi ng be brought in any of the courts of
the United States upon any issue referable to arbitration
under an agreenent in witing for such arbitration, the court
in which such suit is pending, upon being satisfied that the
issue involved in such suit or proceeding is referable to
arbitration under such an agreenent, shall on application of
one of the parties stay the trial of the action until such
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arbitration has been had in accordance with the terns of the
agreenent, providing the applicant for the stay is not in
default in proceeding with such arbitration.

8 4. Failure to arbitrate under agreenent; petition to
United States court having jurisdiction for order to conpel
arbitration; notice and service thereof; hearing and

det erm nati on

A party aggrieved by the all eged failure, neglect, or refusal
of another to arbitrate under a witten agreenent for
arbitration may petition any United States district court
whi ch, save for such agreenent, woul d have jurisdiction under
Title 28, in a civil action or in admralty of the subject
matter of a suit arising out of the controversy between the
parties, for an order directing that such arbitration proceed
in the manner provided for in such agreenent. Five days

notice in witing of such application shall be served upon the
party in default. Service thereof shall be nade i n the manner
provi ded by the Federal Rules of Cvil Procedure. The court
shall hear the parties, and upon being satisfied that the
maki ng of the agreenent for arbitration or the failure to
conply therewith is not in issue, the court shall nake an
order directing the parties to proceed to arbitration in
accordance with the terns of the agreenent. The hearing and

proceedi ngs, wunder such agreenent, shall be wthin the
district in which the petition for an order directing such
arbitration is filed. If the making of the arbitration

agreenent or the failure, neglect, or refusal to performthe
same be in issue, the court shall proceed summarily to the

trial thereof. If no jury trial be demanded by the party
alleged to be in default, or if the matter in dispute is
within admralty jurisdiction, the court shall hear and

determ ne such issue. Where such an issue is raised, the
party alleged to be in default may, except in cases of
admralty, on or before the return day of the notice of
application, demand a jury trial of such issue, and upon such
demand the court shall make an order referring the issue or
issues to a jury in the manner provided by the Federal Rules
of Civil Procedure, or may specially call a jury for that

purpose. If the jury find that no agreenent in witing for
arbitration was made or that there is no default in proceedi ng
t hereunder, the proceeding shall be dismssed. |[If the jury

find that an agreenent for arbitration was made in witing and
that there is a default in proceeding thereunder, the court
shal | nake an order summarily directing the parties to proceed
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with the arbitration in accordance with the
terns thereof.

8 5. Appointment of arbitrators or unpire

If in the agreenent provision be made for a nethod of nam ng
or appointing an arbitrator or arbitrators or an unpire, such
met hod shall be followed; but if no nethod be provided
therein, or if a nethod be provided and any party thereto
shall fail to avail hinmself of such nethod, or if for any
other reason there shall be a lapse in the namng of an
arbitrator or arbitrators or unpire, or in filling a vacancy,
t hen upon the application of either party to the controversy
the court shall designate and appoint an arbitrator or
arbitrators or unpire, as the case may require, who shall act
under the said agreenent with the sane force and effect as if
he or they had been specifically named therein; and unless
otherwi se provided in the agreenment the arbitration shall be
by a single arbitrator.

8§ 6. Application heard as notion

Any application to the court hereunder shall be nmade and
heard i n the manner provided by | aw for the nmaki ng and heari ng
of notions, except as otherw se herein expressly provided.

8 7. Wtnesses before arbitrators; f ees; conpel l'i ng
at t endance

The arbitrators selected either as prescribed in this title
or otherwise, or amgjority of them may summon in witing any
person to attend before themor any of themas a w tness and
in a proper case to bring wth himor them any book, record,
docunent, or paper which may be deened nmaterial as evidence in
the case. The fees for such attendance shall be the sane as
the fees of w tnesses before masters of the United States
courts. Said summons shall issue in the name of the
arbitrator or arbitrators, or amjority of them and shall be
signed by the arbitrators, or a mpjority of them and shall be
directed to the said person and shall be served in the sane
manner as subpoenas to appear and testify before the court;
if any person or persons so sumoned to testify shall refuse
or neglect to obey said summons, upon petition the United
States district court for the district in which such
arbitrators, or amgjority of them are sitting may conpel the
at t endance of such person or persons before said arbitrator or
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arbitrators, or punish said person or persons for contenpt in
t he same manner provided by | aw for securing the attendance of
W tnesses or their puni shnent for neglect or refusal to attend
in the courts of the United States.

8 8. Proceedings begun by libel in admralty and sei zure of
vessel or property

I f the basis of jurisdiction be a cause of action otherw se
justiciable in admralty, then, notw thstanding anything
herein to the contrary, the party claimng to be aggri eved may
begin his proceeding hereunder by |ibel and seizure of the
vessel or other property of the other party according to the
usual course of admralty proceedings, and the court shal
then have jurisdiction to direct the parties to proceed with
the arbitration and shall retain jurisdiction to enter its
decree upon the award.

8§ 9. Award of arbitrators; confirmation; jurisdiction;
pr ocedure

If the parties in their agreenent have agreed that a judgnment
of the court shall be entered upon the award made pursuant to
the arbitration, and shall specify the court, then at any tine
within one year after the award is nade any party to the
arbitration may apply to the court so specified for an order
confirm ng the award, and thereupon the court nust grant such
an order unless the award is vacated, nodified, or corrected
as prescribed in sections 10 and 11 of this title. If no
court is specified in the agreenent of the parties, then such
application nmay be nmade to the United States court in and for
the district within which such award was nade. Notice of the
application shall be served upon the adverse party, and
t hereupon the court shall have jurisdiction of such party as
t hough he had appeared generally in the proceeding. |If the
adverse party is a resident of the district within which the
award was made, such service shall be nmade upon the adverse
party or his attorney as prescribed by law for service of
notice of notion in an action in the sane court. If the
adverse party shall be a nonresident, then the notice of the
application shall be served by the marshal of any district
Wi thin which the adverse party may be found in |ike manner as
ot her process of the court.

8 10. Same; vacation; grounds; rehearing
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(a) In any of the followi ng cases the United States court in
and for the district wherein the award was nade nay neke an
order vacating the award upon the application of any party to
the arbitration--

(1) Where the award was procured by corruption, fraud, or
undue neans.

(2) Where there was evident partiality or corruption in the
arbitrators, or either of them

(3) Were the arbitrators were guilty of msconduct in
refusing to post pone the hearing, upon sufficient cause shown,
or in refusing to hear evidence pertinent and material to the
controversy; or of any other m sbehavi or by which the rights
of any party have been prejudiced.

(4) Were the arbitrators exceeded their powers, or so
i nperfectly executed

them that a mutual, final, and definite award upon the
subject matter submtted was not nade.

(5) Where an award is vacated and the tine within which the
agreenent required the award to be made has not expired the
court may, in its discretion, direct a rehearing by the
arbitrators

(b) The United States district court for the district wherein
an award was nade that was issued pursuant to section 580 of
title 5 may make an order vacating the award upon the
application of a person, other than a party to the
arbitration, who is adversely affected or aggrieved by the
award, if the use of arbitration or the award is clearly
inconsistent with the factors set forth in section 572 of
title 5.

8 11. Same; nodification or correction; grounds; order

In either of the follow ng cases the United States court in
and for the district wherein the award was nade nay neke an
order nodifying or correcting the award upon the application
of any party to the arbitration--

(a) Where there was an evident material mscalcul ation of
figures or an evident material m stake in the description of
any person, thing, or property referred to in the award.

(b) Where the arbitrators have awarded upon a natter not
submtted to them unless it is a matter not affecting the
merits of the decision upon the matter submtted.

(c) Where the award is inperfect in matter of form not
affecting the nerits of the controversy.

The order may nodify and correct the award, so as to effect
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the intent thereof and pronote justice between the parties.

8 12. Notice of notions to vacate or nodify; service; stay
of proceedi ngs

Notice of a notion to vacate, nodify, or correct an award
nmust be served upon the adverse party or his attorney within
three nonths after the award is filed or delivered. |If the
adverse party is a resident of the district within which the
award was made, such service shall be made upon the adverse
party or his attorney as prescribed by law for service of
notice of notion in an action in the sane court. If the
adverse party shall be a nonresident then the notice of the
application shall be served by the marshal of any district
Wi thin which the adverse party may be found in |ike manner as
ot her process of the court. For the purposes of the notion
any judge who m ght nmake an order to stay the proceedings in
an action brought in the sane court may nake an order, to be
served with the notice of notion, staying the proceedi ngs of
the adverse party to enforce the award.

8 13. Papers filed with order on notions; j udgnent ;
docketing; force and effect; enforcenent

The party noving for an order confirmng, nodifying, or
correcting an award shall, at the tinme such order is filed
with the clerk for the entry of judgnent thereon, also file
the follow ng papers with the clerk:

(a) The agreenent; the selection or appointnent, if any, of
an additional arbitrator or unpire; and each witten
extension of the tinme, if any, within which to make the award.

(b) The award.

(c) Each notice, affidavit, or other paper used upon an
application to confirm nodify, or correct the award, and a
copy of each order of the court upon such an application.

The judgnment shall be docketed as if it was rendered in an
action.

The judgnment so entered shall have the sanme force and effect,
in all respects, as, and be subject to all the provisions of
law relating to, a judgnent in an action; and it may be
enforced as if it had been rendered in an action in the court
in which it is entered.

8§ 14. Contracts not affected



Government v. United | ndus. Wrkers
D.C. Cv. App. No. 1992-022

pi nion of the Court

Page 27

This title shall not apply to contracts nade prior to January
1, 1926.

8§ 15. Inapplicability of the Act of State doctrine

Enf orcenent of arbitral agreenents, confirmation of arbitral
awards, and execution upon judgnents based on orders
confirmng such awards shall not be refused on the basis of
the Act of State doctrine.

§ 16. Appeals

(a) An appeal may be taken from -
(1) an order--

(A) refusing a stay of any action under section 3 of this
title,

(B) denying a petition under section 4 of this title to
order arbitration to proceed,

(C denying an application under section 206 of this title
to conpel arbitration

(D) confirmng or denying confirmation of an award or
partial award, or

(E) nodifying, correcting, or vacating an award;

(2) an interlocutory order granting, continuing, or
nodi fyi ng an i njunction agai nst an arbitration that i s subject
tothis title; or

(3) afinal decision with respect to an arbitration that is
subject to this title.
(b) Except as otherwi se provided in section 1292(b) of title
28, an appeal may not be taken froman interlocutory order--
(1) granting a stay of any action under section 3 of this

title;

(2) directing arbitration to proceed under section 4 of this
title;

(3) conpelling arbitration under section 206 of this title;
or

(4) refusing to enjoin an arbitration that is subject to
this title.
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ORDER OF THE COURT

AND NOW this 1st day of Decenber, 1997, having consi dered
t he argunents and subm ssions of the parties; and for the reasons
set forth in the Court’s acconpanyi ng Opi nion of even date, it is
her eby

ORDERED THAT the Territorial Court’s dism ssal for |ack of
jurisdiction is vacated, and this matter is remanded to the

Territorial Court for further proceedings consistent wwth this

opi ni on.
FOR THE COURT:
/sl
THOVAS K. MOORE
CHI EF JUDGE
ATTEST:

ORI NN F. ARNCLD
Clerk of the Court

By: /sl
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